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WHAT IS THE MATTER WITH 
GOVERNMENT? 

BY ALLEYNE IRELAND 



II. 

In my preceding article I presented to the reader some 
considerations in regard to the almost universal prevalence 
of discontent with the state of Government. I took up the 
special case of Government in the United States, and,' for 
the purpose of drawing a distinction between rhapsodism 
and realism in Government, I instituted a series of com- 
parisons between what goes on aboard a ship of commerce 
and on board the Ship of State. 

Accepting the second paragraph of the Declaration of 
Independence and the Preamble to the Constitution as the 
equivalent of a commercial ship's charter, I showed that 
the Ship of State had but the vaguest instructions as to what 
its port of destination was ; that Liberty, Happiness, Justice, 
and Equality are susceptible of such an infinite variety of 
Interpretation that, in the absence of very specific instruc- 
tions, the captain of the Ship of State would be at a loss to 
set the course for his vessel. 

Where are these instructions to be found? If they are 
to be found anywhere it must be in the Articles and Amend- 
ments of the Constitution. That is where I now propose to 
look for them. 

I may preface my search by recalling to the reader's 
attention that it is the mate of the Ship of Commerce who 
must keep in contact with the realities of the weather, must 
note the falling barometer, the threatening clouds. If the 
captain sets the course, it is the mate who must see that the 
man at the wheel keeps the ship's head on that course, must 
so trim his yards that the course can be made, and must 
maintain the working routine upon which the safe naviga- 
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tion of the ship, and the order and comfort of the crew 
depend. 

Aboard the Ship of State the functions of the captain are 
performed by the Supreme Court, and those of the mate are 
performed by the complicated machinery set up under the 
Constitution, and by the officials appointed or elected to 
keep it in motion. To these officials — executive, judicial, 
and legislative — are assigned the duty of seeing that the 
machinery is employed only for purposes which are con- 
stitutional, and is operated only by methods which are con- 
stitutional. The constitutionality of purpose and of method 
is determined by the majority opinion of the Supreme Court, 
which, at the time I write, is composed of nine judges. 

It is upon what is stated in the Articles and Amend- 
ments of the Constitution that these judges are to decide, 
when any specific matter is brought before them, whether 
any law duly enacted in the United States, whether it be 
Federal, State, or Municipal, may stand, or must fall, and 
whether any act done or suffered by any citizen of the United 
States, or by any other person therein residing, is done or 
suffered in violation of the constitutional rights of the 
parties. 

For our present purpose it is not necessary to enter upon 
a minute examination of the Constitution. It will suffice if 
some of its general characteristics are considered, and one 
or two specific points discussed. 

The first general characteristic of the Constitution which 
impresses itself upon the notice of the observer is the 
immense amount of interpretation which has been needed 
to clarify its meaning. Dr. Hannis Taylor, in his monu- 
mental work on The Origin and Growth of the American 
Constitution, quotes no less than thirty-one cases in which 
the meaning of the Preamble has been the subject of legal 
disputes. To the lay mind no part of the Constitution 
appears to be more explicit, or more clearly phrased, than 
the first paragraph of Section X of Article I, which 
reads : 

No State shall enter into any Treaty, Alliance, or Confederation; 
grant Letters of Marque and Reprisal; coin Money, emit Bills of 
Credit; make any Thing but gold and silver Coin a Tender in Pay- 
ment of Debts ; pass any Bill of Attainder, ex post facto Law, or Law 
impairing the Obligation of Contracts, or grant any Title of Nobility ; 

but Dr. Taylor quotes more than two hundred and fifty 

vol. ccxii. — no. 778. 24 
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cases in which the meaning of this single paragraph has been 
the subject of legal dispute. 

The Constitution of the United States, from the first 
word of the Preamble to the last word of the Eighteenth 
Amendment, could be printed in clear type within the com- 
pass of twenty pages of an ordinary volume ; it would require 
more than twenty-thousand pages of the same size to take 
the record of the decisions of the United States Supreme 
Court, in which the meaning of the Constitution is con- 
strued. 

Another striking characteristic of the Constitution is 
that the power of the Supreme Court to declare any law 
unconstitutional carries with it the power to determine the 
general policy of the nation in matters of the utmost import- 
ance and of the most far-reaching consequences. 

Those who remember the heated controversy which, 
twenty years ago, raged around the question of whether the 
United States could constitutionally retain sovereignty over 
the Philippine Islands and Porto Rico without making them 
either States or Territories of the Union, will remember that 
the issue was decided in the affirmative by a five to four 
decision of the Supreme Court, in a case having to do with 
the levying of duty on goods imported into the United States 
from the Islands. 

It is clear that if the decision had been in the negative 
the alternative presented to the nation would have been 
between giving up the Islands and incorporating them in 
the political system of the United States. It is well within 
the range of possibility that, faced with such a choice, public 
sentiment would have demanded that the Islands be given 
up. So, this grave question of whether the United States 
should retain in its purity the doctrine of government of the 
people, for the people, by the people, or should dilute it 
with the principle of imperialism, was settled, once for all, 
by the opinion of one judge, that is to say, by the opinion 
of one person out of a population of eighty millions, and 
that person not elected by the people or by any group of 
them, but appointed by an executive officer of the govern- 
ment. It would be difficult to find in history — outside the 
annals of despotism — any instance in which a decision so 
momentous has been left to the infallibility of the odd man. 

No matter dealt with by the Constitution is of more vital 
concern to the nation than that referred to in the first sixteen 
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words of Section IV of Article IV, which reads: "The 
United States shall guarantee to every State in this Union a 
Republican form of Government . . . " 

Nothing stands out with greater clearness from a study 
of the present condition of Government in the United States 
than the fact that the States of this Union are not governed 
under a Republican form, but under a Democratic form 
which is constantly moulding itself more closely to the 
shape of the thoroughly discredited and deliberately dis- 
carded direct Democracy of the ancient Greeks. 

The fundamental differences between a Republican and 
a Democratic form of Government have been obscured 
chiefly by the general employment, by political writers and 
orators, of the words " Republican " and " Democratic " 
in this connection as though they were synonymous. 

The United States are still, ostensibly at least, a Repub- 
lic; but the American people, we have been assured, entered 
the War to make the world safe for Democracy — not for 
Republicanism. If this statement really represented the 
fact of the case the future would hold in store for us a 
grievous disappointment: the world can be made safe for 
Republicanism; it cannot be made safe for Democracy. 

There lies, of course, around this point a very inviting 
field of definitional dialectic. I resist the temptation to 
enter it, because Government has already been more than 
sufficiently bedevilled by dialectics. I will, instead, draw 
the distinction between Republicanism and Democracy in 
such terms as will best serve to exhibit the profound and 
irreconcilable differences which exist between them as sys- 
tems of Government. 

The distinguishing feature of Republicanism is that 
legislators shall be representatives; the distinguishing fea- 
ture of Democracy is that legislators shall be delegates. 

A legislative representative is a man whose duty it is 
to devote his own knowledge, his own abilities, his own 
judgment to the conduct of public affairs; a delegate is a 
man sent to the capitol by the majority of the voters to 
register their will. 

In voting for or against a measure, a representative is 
guided by his own opinion, reached after legislative debate ; 
a delegate is guided by the opinions of other people, reached 
before legislative debate. 

Assuming equal knowledge and intelligence in each, a 



372 THE NORTH AMERICAN REVIEW 

representative best discharges his duties by being independ- 
ent ; a delegate by being subservient. 

Legislation passed by representatives is an expression of 
judgment; legislation passed by delegates is an expression 
of will. 

The issue really centers around two points — election 
pledges made in advance in respect of pending measures, 
and the pressure exerted, after election, upon the candidate 
whose promises have secured him a majority at the polls. 

Concerning these points, Lord Macaulay wrote as fol- 
lows, in 1832, on the eve of an election in which he was one 
of the candidates for Leeds : 

The practice of begging for votes Is, as it seems to me, absurd, per- 
nicious, and altogether at variance with the true principles of represen- 
tative government. To request an honest man to vote according to 
his conscience is superfluous. To request him to vote against his 
conscience is an insult. I trust that the great and intelligent body of 
people who have obtained the elective franchise will see that seats in 
the House of Commons ought not to be given, like rooms in an alms- 
house, to urgency of solicitation; and that a man who surrenders his 
vote to caresses and supplications forgets his duty as much as if he 
sold it for a bank-note. I hope to see the day when an Englishman will 
think it as great an affront to be courted and fawned upon in his 
capacity of elector as in his capacity of juryman. My conduct is 
before the electors of Leeds. My opinions shall on all occasions be 
stated to them with perfect frankness. If they approve that conduct, 
if they concur in those opinions, they ought, not for my sake, but for 
their own, to choose me as their member. To be so chosen, I should 
indeed consider as a high and enviable honour; but I should think it 
no honour to be returned to Parliament by persons who, thinking me 
destitute of the requisite qualifications, had yet been wrought upon by 
cajolery and importunity to poll for me in spite of their better judg- 
ment. 

I wish to add a few words touching a question which has lately been 
much canvassed; I mean the question of pledges. In this letter, and in 
every letter which I have written to my friends at Leeds, I have 
plainly stated my opinions. But I think it, at this conjuncture, 
my duty to declare that I will give no pledges. I will not bind 
myself to make or to support any particular motion. I will state as 
shortly as I can some of the reasons which have induced me to form 
this determination. The great beauty of the representative system is, 
that it unites the advantages of popular control with the advantages 
arising from a division of labour. Just as a physician understands 
medicine better than an ordinary man, just as a shoemaker makes shoes 
better than an ordinary man, so a person whose life is passed in 
transacting affairs of State becomes a better statesman than an ordin- 
ary man. 

In politics, as well as every other department of life, the public 
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ought to have the means of checking those who serve it. If a man finds 
that he derives no benefit from the prescription of his physician, he 
calls in another. If his shoes do not fit him he changes his shoemaker. 
But when he has called in a physician of whom he hears a good report, 
and whose general practice he believes to be judicious, it would be 
absurd in him to tie down that physician to order particular pills and 
particular draughts. While he continues to be the customer of a 
shoemaker, it would be absurd in him to sit by and mete every motion 
of that shoemaker's hand. And in the same manner, it would, I think, 
be absurd in him to require positive pledges, and to exact daily and 
hourly obedience, from his representative. 

All this will seem very naive to a generation which 
accepts rear-platform oratory by political candidates, the 
unabashed intrigue of paid and registered lobbyists, and the 
massed attack on legislators by night-letter. Macaulay's 
words, however, present in the most concise phraseology the 
principles upon which alone representative government can 
be operated successfully, if it is assumed that its chief con- 
cern is the prudent, honest, and efficient administration of 
public affairs. 

The question of whether or not the founders of this 
nation intended to set up a Republican, as opposed to a 
Democratic, form of Government, was discussed with force 
and eloquence in a public address delivered in 1911 by the 
Hon. Emmet O'Neal, Governor of Alabama. He said, in 
part: 

.... there must be a lawmaking body composed either of the 
people themselves, acting directly in their organic capacity or through 
chosen representatives. Fully recognizing that fact, the wise men who 
framed the Constitution of the United States, after mature reflection, 
thorough investigation, and debate, unanimously discarded the system 
of direct legislation and established a representative Republic as con- 
tradistinguished from a social or pure democracy. The warning lessons 
of history had taught them that the so-called republics of ancient and 
modern times, through the absence of the representative principle, 
had ever been found, as Madison declared, ' spectacles of turbulence 
and contention, incompatible with personal security or the rights of 
property.' They agreed with the sentiment voiced by Wilson when 
he declared that the doctrine of representation in government, which 
was altogether unknown to the ancients, was essential to every system 
that can possess the qualities of freedom, wisdom, and energy. They 
had renounced the divine right of kings, but were unwilling to establish 
the divine right of majorities. Direct action by the people they 
deprecated. 

Governor O'Neal had in mind, it is true, the threat held 
over the system of representative government by the agita- 
tion in favor of the initiative and the referendum; but I 
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cannot think, that if they were drafted for service in Ameri- 
can politics, they would do more than give definite form and 
constitutional sanction to that system of " direct " legislation 
which has already been developed in the country through 
the pressure of organized opinion — and usually of organized 
minority opinion — upon the independence of legislators. 

Finally, as to the Federal Constitution, my readers will 
not be unaware that a considerable literature has grown up 
around the difference between constitutional theory and 
actual practice in regard to the matters covered by Section I 
of Article II — the College of Electors, and the inability of 
the President to discharge his duties ; by the First Amend- 
ment — freedom of speech and of the press, and the right of 
peaceable assembly; by the Fourth Amendment — security 
against search and seizure, except on warrant based upon 
probable cause and supported by oath; by Section II of the 
Fourteenth Amendment — the number of representatives in 
Congress to be apportioned according to the number of 
persons in each State actually allowed to vote; and by the 
Fifteenth Amendment — the right of citizens to vote is not 
to be denied or abridged by the United States or by any 
State on account of race, color, or previous condition of 
servitude. 

I wish to emphasize the fact that in what I have said 
about the Constitution there is no suggestion that it does not 
hold up to the whole world the mirror of noble political 
ideals. What I have attempted to show is that, regarded as 
a document in which are embodied the sailing-directions of 
the Ship of State, it lacks perfection in the measure that it 
lacks clearness; that of two interpretations of its meaning, 
as opposite as the poles, one or the other may be set up as a 
rule absolute in regard to national policy by the opinion of a 
single judge; and that in respect of some matters about 
which it is most perspicuous, its directions are not being fol- 
lowed with scrupulous fidelity. 

Let me now take up the view of those who laud the wis- 
dom which guided the framers of the Constitution away 
from the pitfall of attempting to bind posterity with the 
chains of an inflexible political formalism. This view is, 
in effect, that the Constitution lays down the rules governing 
the grand strategy of political navigation, and that the tac- 
tics, as being affected by conditions of time and locality — 
by the political weather, as it were — are left to the decision 
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of Congress and to that of various State Legislatures. 

It is obvious, to pursue our analogy of the Ship, that no 
exercise of strategic genius on the part of the captain will 
bring the ship to port if the sailing tactics are so poor that 
the vessel is flung upon a lee shore, stranded in shoal water, 
or capsized in a squall ; that matters of crowding on sail in 
order to make speed in a fair wind, of furling sail in order 
to take speed off the ship in foggy weather, of heaving the 
ship to in a violent gale, of taking frequent soundings when 
approaching a sand-encumbered estuary, are vital to a sea- 
manlike handling of the vessel. 

On the sea of politics these tasks are committed to legis- 
latures. It is the duty of a legislator, then, to see that the 
Ship of State is not flung on the lee shore of incompetent 
and extravagant administration, or stranded on the shoals 
of party faction, or capsized in the squalls of civic disorder; 
that laws urgently necessary to meet clear and immediate 
needs are quickly enacted, that laws concerning which there 
exists wide diversity of judgment amongst those capable of 
judging should be passed only after careful and 
unprejudiced enquiry and anxious deliberation. 

I will not insult the reader's intelligence by adducing 
particular instances to show that the processes of American 
legislation lack the qualities I have indicated ; any attentive 
reader of the daily press could easily compile a bulky volume 
made up of nothing but such instances. 

It is sufficient to state, what is a matter of common 
knowledge, that every year hundreds of laws are passed by 
Congress and by the State Legislatures without adequate 
debate ; that much proposed legislation is defeated through 
factious obstruction; that legislators vie with each other in 
their efforts to purchase popularity with the majority of the 
voters by squandering the public moneys chiefly supplied by 
the minority; that investigation of the evils which inevitably 
flow from bad legislation is offered to the people as a substi- 
tute for that good legislation which, had it been enacted, 
would have prevented or greatly mitigated the evils to be 
enquired into, and that many of these investigations are 
notoriously insincere and inefficient. 

The least discreditable means employed by legislators 
to retain their offices is so to choke the legislative machine 
with new measures that few of them can be properly 
scrutinized before they are made law or are rejected. It has 
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been authoritatively stated that during the nine months end- 
ing in September, 1916, more than 24,000 bills were intro- 
duced into Congress; and recent press reports tell us that 
at the end of the recent session of the New York State Legis- 
lature more than a thousand bills were sent to Governor 
Smith for signature or veto. The strategic advantage which 
legislators enjoy as a result of this scandalous parody of 
law-making is that they can always prove to the satisfaction 
of their voters that they were active in introducing measures 
designed to give effect to their pre-election promises, that 
the partisan vote of the opposition defeated these wise and 
salutary proposals, and that the lesson the voter should learn 
from these circumstances is to extend to the efforts of his 
member that firm confidence and enthusiastic support which 
will enable him, at the next session, to turn defeat into 
victory. 

It is this kind of thing which clogs the legislative 
machine with bills which their sponsors know will be 
thrown out by a committee, or defeated on the floor, or 
vetoed by the President or the Governor, as the case may be. 

To conclude my analogy of the Ships : though the Ship 
of Commerce be staunchly built, well furnished with gear 
and instruments, amply supplied with good charts and with 
minute sailing-directions, bad seamanship can wreck her; 
though the Ship of State be constructed after the most 
approved model, though it be equipped with the most per- 
fect mechanical devices, though its sailing-directions 
include every moral precept, every ethical principle, every 
practical maxim to be found in the lexicon of good inten- 
tions, it can be wrecked by the ignorance, by the folly, or by 
the corruption of its officers and its crew. 

The quality of government, then, depends finally upon 
the human equation. A trite conclusion ! But it is precisely 
because he recognizes the triteness of this conclusion that 
the student of government is amazed by the conditions he 
observes around him. 

If our major premise is that wise, honest, and efficient 
government can only proceed from the wisdom, the honesty, 
and the efficiency of the people, then, our present methods of 
training citizens and of conducting government are the em- 
bodiment of unreason. They can be made to assume the 
aspect of reason only if our major premise is that a govern- 
ment resting upon universal suffrage can exhibit qualities 
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entirely different from those which belong to the people 
who make the government what it is. 

No intelligent man or woman will deliberately accept 
the latter premise; and yet our whole procedure in educa- 
tion and in government can be explained only on the assump- 
tion that most people hug the delusion that from a public 
which is politically uninstructed and unintelligent you can 
get an administration of public affairs that will yield those 
results which depend entirely upon knowledge and under- 
standing. | 

Alleyne Ireland. 



